I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SB PHARMCO PUERTO RI CO, | NC. : ClVIL ACTI ON
d/ b/a GLAXOSM THKLI NE, et al.

V.
MJUTUAL PHARMACEUTI CAL COWMPANY,
INC., et al. : NO. 08-2035

MEMORANDUM

Ful lam Sr. J. April 28, 2009

The plaintiffs filed a patent-infringenment action. The
def endants responded with a counterclaimalleging that the filing
of the suit constituted an antitrust violation. Shortly after
the litigation comenced, the plaintiffs decided to withdraw from
the field of battle, offering to pay the reasonabl e counsel fees
incurred by the defendants. The defendants rejected this offer,
because they believe that under the antitrust [aws they are
entitled to treble danmages (in this instance, treble counsel
fees). They al so seek discovery to establish this claim

After considering the briefs filed by the parties and
t he argunents of counsel, | believe that no purpose woul d be
served by continuing the litigation. The plaintiffs want to
wi thdraw their clains. The defendants claimthat the plaintiffs,
by filing the lawsuit, commtted antitrust violations, because if
continued, the lawsuit woul d have extended the exclusivity period
of the patented drugs in question an additional six nonths.

However, the drugs are, by federal |aw, exclusive until April of



2010; so the defendants have suffered no possible harm As
noted, the only nonies the defendants could recover would be
counsel fees, which they believe would be entitled to trebling as
antitrust damages. The alleged antitrust violation nust cause
sonme harm if this litigation continues, the only harm (counsel
fees) will be caused by the litigation itself. By the
plaintiffs’ paynment of the defendants’ counsel fees to date, the
defendants will be nade whole; at this stage, any all eged
antitrust violation is nothing nore than specul ative: the

def endants have not been in any way prevented fromentering the
market as a result of the filing of the conplaint than they would
have been had the | awsuit never been brought.

An order will be entered.

BY THE COURT:

[s/ John P. Fullam
John P. Fullam Sr. J.




I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

SB PHARMCO PUERTO RI CO, | NC. ) ClVIL ACTI ON
d/ b/ a GLAXCSM THKLI NE, et al.
V.

MUTUAL PHARMACEUTI CAL COWVPANY,
INC., et al. : NO. 08-2035

ORDER

AND NOW this 28th day of April 2009, upon
consideration of the pending notions and the responses thereto,
and after oral argunent,

| T 1S hereby ORDERED t hat:

1. Plaintiffs’ Mtion to Dismss (Docunent No. 56) is
CGRANTED.

2. Plaintiffs’ Mdtion to Stay (Docunent No. 57) is
Dl SM SSED AS MOOT.

3. Defendants’ Cross-Mtion to Conpel Production of
Docunents (Docunent No. 62) is DEN ED.

4. | f the parties cannot agree on the amount of
counsel fees to be paid by Plaintiffs to Defendants, Defendants
may submt a petition within 20 days of the date of this Oder,

to which Plaintiffs may file a response within 10 days.

BY THE COURT:

[s/ John P. Fullam
John P. Full am Sr. J.




